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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20809

February 15, 1985

Honorable William J. Casey
Director

Central Intelligence Agency |
Washington, D.C. 20505 '

Dear Mr. Casey:

: e R R I s o .
Enclosed is a proposediExecutive orgefrentitled "Exclusionsfrom,
the Federal 'Labor“Management ‘Relations*Programs" - ‘ :

In accordance with the provisions of Executive Order No. 11030,
as amended, it was submitted to this office, along with the

enclosed transmittal memorandum, by the Department of the
Treasury.

On behalf of the Director of the Office of Management and Budget,
I would appreciate receiving any comments you may have concerning
this proposal. If you have any-comments. .or objections they
should be:received.no. later than Friday, March 1, {19857

Comments or inquiries may be submitted by telephone to

Mr. Charles E.M. Kolb of this office (395-5600).

Sigcerely,

VMichael J. Horowitz
Counsel to the Director

Enclosure

&
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DEPARTMENT OF THE TREASURY
OFFICE OF THE GENERAL COUNSEL

WASHINGTON, D.C. 20220 1 3 FEB 1985

Dear Mr. Horowitz:

The -purposexzofithisslettersisy S08e=an_amendmen
Executive Order 12171 that would UStomsTSery 8
office.of .Intelligence -from thex unit: provigions of "the.
Federal Labor Relations Ace;="T{t1e-VII_of-the-Civil-Service Reform
Act-of=1978 :(FLRA). (5 UsS<Cy-§-7101; et~seqs). ‘

-~ Of 51 , etseq:). cExecutive-Orde
12171 cu:xent}y:excludes'the.Office?bfilnvestigations”bf”fhé”
Customs,Service. The proposed amendment would add the Office of
Intelligence to the existing exclusion. This amendment is
necessitated by a recent reorganization of the enforcement,
investigating and intelligence functions within Customs that
resulted in the establishment of the Office of Intelligence. The
reorganization does not affect the activities that justify the

existing exclusion of the Office of Investigations.

rder=

w

Pursuant to 5 U.S.C. § 7103(b)(1) the President may issue an
Executive Order excluding an agency or subdivision thereof from
coverage under the labor relations statute if the President
concludes that the agency or subdivision "has as a primary
function intelligence, counterintelligence, investigative or
national security work,"™ and the President determines that the
labor relations statute cannot be applied to the organization in a
manner consistent with national security considerations. An
exclusion pursuant to this section, therefore, involves a two-part
determination by the President. First, an objective determination
must be made that the group in question has as a primary function

- intelligence, counterintelligence, investigative or national
security work. Second,. the President must make the subjective
finding that the application of the labor relations statute to the
unit in question is inconsistent with national security
considerations. We believe that an affirmative finding supporting
the exclusion of the Office of Intelligence should be made on both
criteria.

The Office of .Intelligence, in the Office of Enforcement, is
responsible for functional management of the intelligence system )
within Customs .and directly supports both Beadquarters' officials ' -
-and field managers. The Office provides strong functional ' :
supervision regarding the timely tasking, collection, analysis,
and dissemination of intelligence information. The Office of
Intelligence is Customs' focal point for active, continuing
liaison with the "intelligence community®" and other national
elements for intelligence matters. The Office aggressively
obtains tactical intelligence, from external sources, for
dissemination to the appropriate internal operational elements.
Continuing contact is maintained with the Central Intelligence
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Agency (CIA), National Security Agency (NSA), Diug Enforcement

- Administration (DEA), El Paso Intelligence Center (EPIC), Federal

Bureau of Investigation (FBI), U.S. Coast Guard, and other
intelligence organizations.

In addition, Headquarters personnel of the Of{fice of
Intelligence represent the Department of the Treasury and Customs
in a variety of Intelligence Community cownitt-v¢s and other
governmental working groups. Among these are the Technology
Transfer Intelligence Committee, the Export Control Committee, and
several sub-groups and task forces sponsored by these committees,
such as the Narcotics Working Group and Law ®nforcement Security
Panel, the Narcotics Intelligence Managers Group, and the
Interdepartmental Committee on Internal Security.

The Regional Intelligence Branches provide direction,
guidance, and management to the Customs intelliasen~e function at
the regional and subordinate levels and are responsiole to the
Assistant Regional Commissioners (Enforcement). These branches
provide technical advice on all aspects of the Customs
intelligence systems and serve as points of coordination and
contact with the Office of Intelligence at Headquarters.

Further, the branches coordinate the aggressive collection,
reporting, analysis, and dissemination of intelligenc=2 within the
region, and are responsible for providing direct and tirnoly
analytical support to the wide spectrum of Customs field
operational elements. As a result, the Customs Office of
Intelligence, both at Headquarters and in the field, has
intelligence as its primary function and therefore meets the

objective criterion of 5 U.S.C. § 7103(b)(1) for bargaining unit
exclusions.

Given the primary function of the Office o: 1ntelligence, we
believe the President should find that the application of the
labor relations statute to this unit would be incousistent with
national security. The intelligence, investigatory and national
security functions of this entity would be sever:1v compromised by
the application of the labor-management relations provisions of
Chapter 7I. The very nature of union functions would reguire
union representatives to negotiate over and to be knowledgeable of
the duties, functions and procedures of the Office and its
personnel, including conditions of employment relating to the
tasking, collection, analysis, and dissemination of intelligence
information. Full and proper negotiations conceraii:z '~ :se
conditions necessarily would involve the disclosure of sensitive
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information and methods of operation. The result of such
disclosures would be a negative impact on the Office's national
security objectives.

For your information, we have enclosed a copy of a memorandum
(Attachment A) from the Commissioner of Customs to the Assistant
Secretary (E&O), which provides a more detailed statement of the
justification for excluding this organizational unit. That
memorandum was prepared prior to a change in the name of that
organizational unit and refers to the Office of Intelligence as
the Intelligence Division. 1In eddition, we have enclosed a copy
of the Assistant Secretary's concurrence and approval of the
proposed amendment (Attachment B), and draft Executive Orders, in
final and comparative type formats (Attachment C).

Modification of Executive Order 12171 as requested would be
consistent with the existing exclusion of the Office of
Investigation from the bargaining unit provisions of the FLRA and,
as noted above, is necessary because of the reorganization of
intelligence functions within the Customs Service. We recommend
that the amended Executive Order be forwarded to the President.

If you have any questions, or need assistance, you may

contact Selig S. Merber, Acting Assistant General Counsel (E&0O),
at 566-5404.

Sincerely,
;37412’G237'“D‘d"hdu-——f

Margery Wafman - -
Acting General Counsel

Michael J. Horowitz, Esq.
Counsel to the Director

_Office of Management and Budget

1900 E Street, N.W.
Washington, D.C. 20503

Attachments
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UNITED STATES GOVERNMENT DEPARTMENT OF THE TREASURY 4

Memorandum UNITED STATES CUSTOMS SERVICE (Y

DATE: November 23, 1984

FILE: PER-17-03 CC:CF
PL-83-10-13

TO : John M. Walker, Jr.
Assistant Secretary

(Enforcement and Operations) C;Z/(
FROM : Commissioner of Custonm c( - »

SUBJECT: Exclusion of the Intelligence Division from the
Bargaining Unit

This memorandum proposes the issuance of an Executive Order
excluding the Intelligence Division of the United States Customs
Service (Customs) from coverage under the Federal Labor Relations
Statute, (FLRS), Title VII of the Civil Service Reform Act of 1978,
5 U.S.C. 7101 et segq.

Pursuant to 5 U.S.C. 7103 (b)(1) the President may issue an
Executive Order excluding an agency or subdivision thereof from
coverage under the labor relations statute if the President con-
cludes that the agency or subdivision "has as a primary function
intelligence, counterintelligence, investigative or national
security work," and-the President determines that the labor
relations statute cannot be applied to the organization in a manner
consistent with national security considerations. An exclusion
pursuant to this section, therefore, involves a two-part deter-
rination by the President. First, an objective determination must
be made that the group in question has as a primary: function
intelligence, counterintelligence, investigative or national -

~ security work. Second, the President must make the subjective
'finding .that the spplication of the labor relations statute to the
unit in question is inconsistent with national security-

gonsiderations. Each part of the test is examined séparately
elow. ' '

I. Primary Function: Intelligence and National Security Work

Customs is an enforcement and revenue collecting agency. As
such, it is concerned with the movement of persons, vehicles,
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merchandire, cnd currency across the border im violetion of
existing statutes and regulations.

Law enforcement is the highest priority of Customs. In vicw
of its diverse and complex responsibilities, these law enforcemeunt
activities cover a wide range of special programs and projects such
es anti-smuggling, FXODUS, commercial fraud, anti-terrorism,
Orerzticr FiULiD&, the Presidential Drug ILnforcemert Task Force
Program, erd the National Rarcotics Border lntexciction System
(NNBIS). (See Attachmernts £, B). In connection with the £fulfill-
mert of these responsibilities, the Intelligence Division, both in
the regions and at ¥eadquarters, wWes established primarily to
provide intelligence suppoit arnd to enhance the operaticrel levw
cnforcerert efforts of Customs by providing timely eand aggressive
exchange of enfcrcerment data.

The Intelligence Division, in the Office of Enforcerert, is
respensitle for functional management of the intelligence system
vithin Customs. (See Attachment C). It directly supports both
Teadquarter officials &nd ficld menagers. The Division previces
strorg furcticnzl supervision regarding the timcly tasking, col-
lection, analysis, &ud dissenination of intelligerce irferrnation.
The Intelligerce Division is Customs' focal peint ior active,
certiruing lisison with the "intelliperce ccrrunity" and other
national elements for irtelligence matters. (See Attachments D,
I). 7The Division aggressively obtsine tactical intelligence, from
e-.ternal sources, for dissemination to the appropriate internel
operational elements. Continuing contact is maintainec witk the
Cerzrzl Iutelligence Agency (ClA), liatioral Security Agency (NSA),
Drug Enforcement Aéminictration (DEA), E1 Paso Intelligence Center
(EFPIC), Tcderel bureau of Investigation (FEI}. . S. Coast Guard,
and other intelligcrce organizations. In additiom, Ecadquarters
-personnel reprcscut the Lepartment of the Treasury ar.¢ Cvstoms in a
variety of Intelligence Cormunity ccrrittees anc cther governmental
working groups. Areng these are the Technology Transfer
intelligence Committee, the Expor: Control Committee, and sever:l
sct.-grcups and task forces sponscrcd by these ccrrittees, such as
the KRarcotics Workirg Group and Law Cnforcement Security Ferel, tle
Larcctice Tntelligence Managers Grour, er¢ the iInterdepartmentai
Cormittee on Irternzl Security. ‘ _

The -Regioral lutelligence Branches provide direction, B

- guidance, and management to the Cusioms intelligence function &

the regional and subordinate levels anc sre responsible to the
Assistant Regional Cormicsioners (Enforcement). (See Attachkrenrt
F). Thece brenches provide technical advice on all espects of the
Custems irteliigence system and serve as a peirt of coordination
and contact with the Intelligence Division at Readquarters.

Sanitized Copy Approved for Release 2011/03/18 : CIA-RDP88G00186R001201570008-2



well.

L. -

i

Sanitized Copy Approved for Release 2011/03/18 - CIA-RDP88G00186R001201570008-2

3

Further, the branches coordinste the aggressive collection,
reporting, analysis, and dissemination of intelligence within the
region, and are responsible for providing direct and timely analy-
ticel support to the wide spectrum of Custors field operational
elements. (fec Attachment G). Therefore, it is clcar from this
review of the Custcms Intelligence Division, both at lleadguarters
¢r¢ in the field, that it meets the objectrive criteria of 5 U.S.C.
£7J02(b) (1) for bargairirg vrit exclusion by having intelligence ac
its primary function.

The anbigucus term “national security” has beer irterpreted to
incluvde corly thcse sensitive activities of the government that are
directly related to the protection and preservation of the
nilitary, economic, and procuctive strength of the United Stetes.
This includes the security of the government in domestic and
foreign affeirs, e¢geinst or from espionage, sabotege, csubversion,
foreign aggreesicr, and any other illegal acts which edversely
aifect the nationzl defense. Cole v. Yourg, 351 U.S. 536 (1936);
32 CFR 136.5. /reclysis of the specific work requireuents of the
rerbers cf the Intelligence Division demonctrates the relation-
ship of the work of the Intclligence Division to the national
security.

The intelligence resezrch epecizlists stationed at
Hezdquarters all porsesc security clearances ranging {ror. & cirirur
cf secret to conpartmentalized, a clearancec zbove that of top
secret. (fce Attachment H). When staffirg Jfor these positions is
corpleted in the field, 2ll empioyees, including suppcrt pcreserrel,
vill possess a minimum clezrence of secret. The possession of a
cecurity clearance is essentizl beczuse Intelligence Division
Intelligence Research Specialists are required to work with kighly
sensitive jrtelligence information., (See Attachment I). 1In fact,
the positicr. desceription for intelligence recesrch specialists
states as & principal cduty and responsibility the coliection,
cevelcprent, analysis and correlation of all intelligence. This
incluces continuous cormunication with members of the "Intelligence
Community." -

. Howevezr, the.duties of the Intelligence Research Specialists
invoive nrere than the gathering and disbursing of information. Tte
position requires-"detailed" arelysis to produce a more corplece
picture of suspected criminal activities and to support currenut
investigations. The position description cites domestic as well as
foreign intelligerce recports as critical to the assessment o the
inpact of foreign events upon Customs operations. (See Attachment
J). Further, the Intelligence Division is involved in a large
number of topical areas o national interest. However, twe arees
cerve to emphasize the effect of the vwork of these Specialists on
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national security. Thesz are the areus of critical technology and
terrorism.

The Division processes intclligence regarding the sale, offcr,
or movement of suspected United States origin critical techrolegy
or stretegic equipment to, or on behalf of, courtries subject to
United States trede restrictions or embargoes. Customs Pircctive
4310-01 lists the encd-use countries of primary interest which
include the Soviet Union, Libys, &nd Iraq among others.

(ixtzchment A). Thus, it is incumbent upcn the Division to prevent
the illegai export of certain items (e.g., g0OGS, equipment,
softvere). The Directive cautions that iIf cuch items ere acquired
by the listcd countries, it would be injurious te cur and our
ellies' national security.

it has long been recognized that cre of the most effective
measures epsinst transnational terrorisr is the rapid cermuni-
cation of infermation enc intelligence between law ernforcement
egercies. The United States has been iortunate in escaping the
terrorism experienced in other countries. However, recent events
indicate that terrorist ectivity in this country is a present
danger. The specter of terrorist violence demends en efficient and
effective Inteiligerce Division. Thus, the intelligerce analysts
play a crucial rele in preventing terrorist atzacks.

The Division's missior in this avrea is to track the personzi
idertifyiug characteristics of terrorist Individuels and their
metteds of cperation. Further, the Division must be krowledge-
able of the exten: tc¢ which the terrorist groups are ccrntrelled or
irflucrnced Ly subversive sources. There are many documented cases
that involve intelligence zrelysts coordinating intelligence re-
lating to terrorist activities. Sample cases include the Libyer
"Lit scved," the Japanese Red¢ Army Factiom, &rc EBaader-lieinhoi, a
German terrcrist group. licre recently, the intelligerce cralysts
were in corruricetion with military intelligence concerrirg
counter-terrorist documents needed ir preparation for the 15&4
Clympics. (See Attachment K). -

The support staff in the Intelligence Division is also -
eligitle for exclusicn from the bargaining unit. ' The recessarily
close working relstionship between the suppert and the preles-
sional staZf mandates absolute confiderntiality.” The support staff
is privy to all secret or corfidential communications in thc
Division. Thus, their work involves them in sensitive natioua:l
security matters. Moreover, the Presidential exclusion considers
the work cf an entity as a whole, not individuai enployees or
sub-units. (Attachment K).
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II. Application of FLRS inconsictent with National'Secutity

Under the FLRS the employees' exclusive representative may
bring eny meotter :elating to any condition of employment to the
collective bargnining table. In fact, §7114(b)(2) nrkes it
incumbent upon both &gency and union to be "represented at the
negotiations" and "to be prepared to discuss anc negotiate on any
condition of enplcyment." Further, §7114(b) (4)(P) requires that
both parties precvicde irformation which is "recconebly available and
necessery for full and proper discussion, understanding, and
negotiation of subjecte withkin the scope of collective bergeain-
irg." Thus, the Division's functicnal responsibilities in the
teching, ccllection, analysis, and disseminetion of intelligence
inforrmaticn are 211 "cerditions of employment' snd subject to
collective bergaining. Full and proper negotiations concerring
thece ceréitions would necessarily invelve the disclosure of
sensitive information ond nethods of cperation. The result cf suck
disclosures has a negative impact crn the Division's nationel
security objectives. ,

Further, the erplcyee's representative may raisc any matter
relating to a condition of empleymert as a grievance. 5 U.S.C.
£71)4(e)(1). Much of the inforraticnt thst the Intelligence
Divisior processes ccrmes from confidential scurcecs. Pessibile
disclosure cf thir type of information through a grievance
yrccecure hes a chilling effect cr. the relaticnship between the
Livisicr enc its intelligence scurces. PMNet only would the
Divisior.'s riccicn be underminec but also the curies end respen-
sibilities set ferthk in Lxecutive Order 12333, and Treesvry
NDepartment Order No. 240.

Specificelly, section 1.1(b) of Executive Crder 12333 reguires
that "all meers corcistent with applicable Unitec States laws and
this Order . . . shail be usec to cevelop inteliigerce. . ." Thus,
tte cisclosure of specific inteiligence procedures during a
grievance process would advercely impact national security.
loreover, failure tc employ such procedures in an effert te conform
to a ccllective bargaining agreement, wculd be & violation of the
Order and detrimertzl to our mission.

~ Section 1.1(d;, of Executive Order 12333 states ".... ell
agencies and departments should scel: to ensure full and free
cxcherge cof information in order tc cerive maxivum benefit from the
United States intelligence effort." Information resulting frem
this excherge could become an issue in a hargcining unit grievance
proceeding. Disclesure of the information would be a viclation of
the "Third Agency Rule” urless properly coordinated and approved.
Approval weculd be outside the authority of Custcms and could result
in a stalemate in the grievance precedure.

Sanitized Copy Approved for Release 2011/03/18 : CIA-RDP88G00186R001201570008-2



wedl.

[ el

Sanitized Copy Approved for Release 2011/03/18 : CIA-RDP88G00186R001201570008-2

Section 1.3(a)(5) of Executive OUrdcr 12333 requires the
"protection of intelligence scurces &nc¢ methods." 1Issues arising
during the course of & grievénce Erocedure could jeopardize this
protection. Under the current lahor agrceuent, overtime is a
condition of erployment but management is required to give the
employee the earliest notification of any overtime requirement.
Hovever, if for reascne bevernd nansgement's control, such as
receipt of tire-sensitive information from a sensitive source, an
employee is reouvired tc work overtime with minimal notice, the
emplovee could rveiuse or not perform satisfactorily. Any dis-
cipline fcr such action would be grieveble, end during the course
of the grievance proceecings, the source of the information or the
irnformation itself might be viewed zs pertinent for adjudicatior cf
tte matter. Disclosure of either wculd heve an adverse impact on
national security cousicerations. Failure to disclose Ir ecrder to
protect the sevrce cr the information would most likely result in
an adverse judgment ageinst management.

In fact, the refusal to cisclose such infcrmatien ‘could lead
tc a chearge of an unfair labor praciice against the agency.
Section 7116(a)(5) of the FLRS meles it an urfair labor practice
for an agency to refuse tc ccnsult or negotiate in "gcod faith" anc
§71i6{a;{6) rickes it an unfair labor practice "to ctherwise fail or
refuse tc cenply with any provision of this ckepter." Thus, in the
eyes of the union, failure tc provide full disclosure during
golevance proceedings mey evidencc a iack of good faith anc noncot.-
Fiierce with the duty to process grieverces under the collective
birgaining cgrcencrt ar uweil as to comply with the requirements of
the FLRS. '

L4

Trezsury CGrder 240 sets forth proccdures relzsting to
interzction with the CIA. Customs personnel ascigned to intelli-
gence duties are regularly and routinely exposed to and prccess
information receivec from the CIA. The sensitivity of such
informatiorn is frequently at the highest levels and subject to
strict contrels. A bargaining unit grieverce cculd result in

disclosure of the manner cf precessing or other procedures vhick

.would have a direct, adverse impsct cn national security. Secticrn

7106(b) of the FLRS makes the procedures whick menagement observec

"in exercisirg erv grented authority a sub?ect of ceilective
- i

bargairirg. Thus, menegement's right to "hire, accipn, direct, )
layoff, end retain" would not protect the agency from disclosure of
sensitive information urder these circumstances.

The foregoing arc cnly a few examples of the mery and varied

circumstances in which the actions of persons in the Intelligence
Division could adversely imprct rational security if their |
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activities were subject to collective bargaining and reviewed under
the bargaining unit grievance procedures of the national agreement
between Customs and the National Treasury Employees Union (NTEU).

The Division's duties and responsibilities as described in the
areas of critical technology and terrorism, and as stated in
Executive Order 12333 and Treasury Order No. 240, demonstrate the
inconsistency of the application of the FLRS with the security of
the government in domestic and foreign affairs. Thus it is
mandatory that the Division have maximum flexibility in personnel
practices and staffing. 1In order to effectively and lawfully
accomplish their mission, the management of this Division, like
that of the Office of Investigations, should not be encumbered by
the duties and responsibilities required by the labor relations
statute. Therefore, this office urges the approval and submission
of the attached Executive Order for the exclusion of the
Intelligence Division, in the Office of Enforcement, from the
federal labor management relations program.

Attachment
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DEPARTMENT OF THE TREASURY
1700 WASHINGTON, D.C. 20220
ASSiSTANT StCRETARY

DEC - 61384

MEMORANDUM TO: William von Raad
Commissioner
V.S. Customs Service

FROM: John M. Walker, Jr. .
Assistant Secretar
(Enforcement and erations)

SUBJECT: Exclusion of the Customs Service's Office of
Intelligence from the Federal Labor-Management
Relations Program (Bargaining Units)

I have reviewed your memorandum of November 23, 1984,
concerning the captioned exclusion. I concur in the need for
and approve your reguest that an amendment to Executive Order
12171 be submitted to the President.

1 am requesting the General Counsel of the Treasury to
assist Customs and my office in preparing the paperwork and
taking other actions necessary to propose this amendment for
the signature of the President.

Please keep Bob McBrien and me informed of the progress
of the proposed amendment and any problems that are encountered.

cc: Ms. Denny
Messrs. Mulholland and Wallison
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EXECUTIVE ORDER

EXCLUSION FROM THE FEDERAL LABOR-MANAGEMENT RELATIONS PRO3RAM

By the authority vested in me as President by the
Constitution and statutes of the United States of America,
including Section 7103(b) of Title 5 of the United States Code,
and in order to exempt the Office of Intelligence, United States
Customs Service, from coverage of the Federal Labor-Management
Relations Program, it is hereby ordered as follows: Executive
Order No. 12171, as amended, is further amended by amending

Subsection 1-205(9), to read as follows:
The Office of Investigations and the Office of Intelligence,

U.S. Customs Service.

THE WHITE HOUSE
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EXECUTIVE ORDER

EXCLUSION FROM THE FEDERAL LABOR-MANAGEMENT RELATIONS PROGRAM

By the authority vested in me as President by the
Constitution and statutes of the United States of America,
including Section 7103(b) of Title 5 of the United States Code,
and in order to exemot the Office of Intelligence, United States
Customs Service, from coverage of the Federal Labor-Management
Relations Program, it is hereby ordered as follows: Executive

Order Wo. 12171, as amended, is further amended by amending

Subsection 1-203(g), to read as follows:

The Office of Investigations [and the Office of

Intelligence], U.S. Customs Service.

THE WHITE HOUSE
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